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SHORT ARTICLES,
COMMENTS AND CASE NOTES

The Export Trading Company Act:

A Year Downstream
DAVID

C.

ACHESON*

I. Introduction
Now that more than a year has passed in the life of the Export Trading
Company Act of 1982 (ETCA),' one can reasonably take a reflective look at
this legislation-what it provides, how it works, its strengths and defects,
whether it does the intended job, how it can benefit business. Such is the
purpose of this article
A.

LEGISLATIVE HISTORY

The House Foreign Affairs Committee Report on H.R. 1799, the House
of Representatives' version of ETCA,3 concisely states the general purpose
and approach of the legislation:
The purpose of H.R. 1799 is to increase exports of U.S. goods and services by
encouraging and facilitating the provision of export trade services to U.S. companies through greater use of export trading companies and export trade associa-

tions. The bill seeks to strengthen and improve the effectiveness of such companies and associations by:
Establishing an office in the Department of Commerce specifically authorized and
directed to encourage the formation of export trading companies, and to serve as a
repository and channel of information between U.S. producers of exportable
goods and services, and U.S. firms offering export trade services.
Giving export trading companies greater access to financial resources and marketing information with which to export U.S. goods and services by enabling certain
*The author practices law in Washington, D.C.; he gratefully acknowledges the assistance of
Thomas S. Schaufelberger, Esq.
'Pub. L. No. 97-290, 96 Stat. 1233 (1982) [hereinafter cited as ETCA]. The titles of ETCA
are codified at different places: Title I, 15 U.S.C. § 4001 (1982); Title II, 12 U.S.C. § 1843
(1982); Title III, 15 U.S.C. § 4011 (1982); Title IV, 15 U.S.C. § 6a (1982).
'The author has sought to minimize here redundancy of coverage of the ETCA legislative
history material and the discussion of the banking provisions appearing in Title II, all well
covered in Seberger, The Banking Provisions of the Export Trading Company Act of 1982,
39 THE BUSINESs LAWYER, 475, Feb. 1984.
3

H.R. Rep. No. 637, part 1, 97th Cong., 2d Sess. 9, 10 (1982).
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banking organizations to invest a limited proportion of their capital and surplus in
export trading companies (subject to prior approval of the Federal Reserve
Board), and to lend to such companies for purposes of financing exports.
Permitting associations formed for the purpose of exporting services to enjoy the
same exemptions from U.S. antitrust restrictions under the Webb-Pomerene Act
as are already granted under existing law to associations engaged in exporting
goods, and providing both export trade associations and companies greater certainty of their antitrust status through issuance of certificates specifically exempting particular export trade methods and activities from antitrust limitations.4
ETCA was born amid legislative haste that could be said not to favor

considered draftsmanship. It was the product of an eleventh hour compromise between the two houses on the last day of the congressional session. It
sought to stimulate exports chiefly by addressing legal impediments to

United States exports that, in all objectivity, are far from the central
economic and financial factors in the unfavorable balance of exports and

imports. While export trading companies are evoked by the title of the Act,
nowhere does ETCA seek to encourage emulation of the structural exam-

ples of the great Japanese trading companies, the sogo shoshaA The brooding presence of the highly valued United States dollar, thought by many to
be the greatest current impediment to exports, also is wholly foreign to the
scope of ETCA.
B. PROSPECTS
Is ETCA a tap at the capillary, rather than a blow at the jugular? What is
the dimension and the realism of the opportunity for exporters that is
created by the passage of ETCA? This article will not resolve that debate,
but it is fair to say that opinion is not one-sidedly negative as to ETCA's
potential for export sales. Chase Econometrics, in a study performed in
August of 1981 and revised by 1983 projections, estimated that 275,000 new
jobs could be created by year-end 1986 as a result of exploiting the opportunities of ETCA; that $22 billion might be added to the gross national product
by the same date.6 This potential is interesting by any standard. A recent

4

1d.

'The sogo shosha are probably the most successful trading companies in the world. They

operate by combining various business organizations into a larger conglomerate or traditional
trading company. Each sogo shosha is then able efficiently to provide a full-service trading
organization offering most of the wide range of services needed to export goods, including
packing and shipping, insurance, and licensing. In the United States, such combinations of
services under control of one company would probably violate antitrust laws. See Hearings on
§ 2379 Before the Subcommittee on International Finance of the Senate Commission on
Banking, Housing and Urban Affairs, 96th Cong., 2d Sess. 145 (1980) (statement of James
Sommers, President of Bankers Assoc. for Foreign Trade). See generally A. YOUNG, THE SOGO
SHOSHA: JAPAN'S MULTINATIONAL TRADING COMPANIES

6

(1979).

Chase EconometricsSees a Massive PotentialforETCs, AM.
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study done by McKinsey & Co. estimated that the potential customer base
for export trading companies (ETCs) in this country, i.e., the United States
export producers who would be customers of the ETCs, would be centered
in three to four thousand medium-size businesses with a sales potential of
$25 billion by 1985 (presumably year-end). These possibilities are causing
industrial and commercial firms to look carefully at the opportunity represented by ETCA, but no headlong rush to employ the Act is yet detectable.
It is apparent that ETC applications have not been a flood, but a trickle.
Whether this hesitancy of exporters flows from concerns about the practical
limitations of the Act, discussed below, or from an overly skeptical view of
some real antitrust benefits is hard to say.
II. Structure of ETCA
The general purpose of ETCA is, of course, to encourage the exports of
American business and thereby to contribute to the reversal of the decade
and more of rising, and now towering, deficits in the balance of trade. The
Act seeks to achieve this in four ways. First, by establishing an Office of
Export Trading Company Affairs in the Department of Commerce, which
will be a facilitating or finding agency to coordinate and match the needs of
those who require export services and the capabilities of those who can
provide them. Second, the Act enables bank holding companies to invest
directly in ETCs and to lend to ETCs sums limited by stated percentages of
capital and surplus, and authorizes the Export-Import Bank to provide loan
guarantees for ETCs. Third, the Act provides for certificates of review of the
business plans of ETCs which offers a considerable degree of antitrust
immunity for conduct that lies within the precise limits of the certificate.
Fourth, by excluding from the reach of the Sherman Act and section 5(a) of
the Federal Trade Commission Act a broad description of export activity,
the Act notably curtails the access of foreign entities to our courts to sue
United States exporters with respect to such export activity.
Both the third and fourth features of ETCA were thought necessary
because existing antitrust exemptions dating from 1918 did not apply to
services as distinguished from goods, and because the case law had cast a
degree of ambiguity over the protection from antitrust liability that even
exporters of goods might expect. Basically, firms associating with each
other, often domestic competitors, to strengthen their collective exports,
were not secure in feeling that such action might not be seen as combinations
in restraint of trade. As the earlier cited House Foreign Affairs Committee
report put it:

1d. at 13.
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As early as 1918, the Congress recognized the need to facilitate the export of
U.S. goods by exempting the export activities of firms from certain U.S. laws that
would place them at a competitive disadvantage in foreign trade. In that year, the

Congress passed the Webb-Pomerene Act permitting U.S. firms to form associations strictly for the purpose of exporting goods without the antitrust constraints
applicable to domestic trade. In the 1930's there were as many as 57 WebbPomerene associations accounting for some 19 percent of total U.S. exports. By
1979 the number had declined to 33, accounting for less than 2 percent of U.S.
exports. Antitrust exemptions under Webb-Pomerene are not available to exporters of services, currently one of the strongest U.S. export sectors, and many
producers of goods regard Webb-Pomerene as providing insufficient protection
from antitrust penalties.'

Title I of ETCA provides congressional findings and declaration of purpose and definitions. Its chief operative provision is in section 104,9 mandating the establishment in the Department of Commerce of an Office of
Export Trade, "to promote and encourage to the greatest extent feasible the
formation of export trade associations and export trading companies." (As
used herein, "ETC" will denote both export trade associations and companies.) This section requires the Office to provide information and advice
and "a referral service to facilitate contact between producers of exportable
goods and services and firms offering export trade services." Since the
passage of the Act the Office of Export Trading Company Affairs has been
established in the International Trade Administration of the Department of
Commerce.
Title II of ETCA is entitled the "Bank Export Services Act." It declares
as its purpose the meaningful participation of bank holding companies,
bankers' banks, and Edge Act"° corporations in the financing and development of ETCs, allowing such corporations to invest in the shares of ETCs to
the financial limit of five percent of the bank holding company's capital and
surplus, and to lend to ETCs to the limit of ten percent of consolidated
capital and surplus. The Federal Reserve Board is given the power of prior
approval of investments in ETCs. Loans to ETCs by such financial institutions may not favor ETCs in which the institution has an equity interest. The
Federal Reserve Board is required to promulgate regulations, and the
Export-Import Bank is authorized to provide guarantees for loans to ETCs
and other exporters when such loans are secured by export receivables or
inventories. Banks are authorized to accept drafts of not more than six
months maturity which grow out of import, export, or domestic sale transactions, secured by documents. In summary, the provisions of Title II are a
major breach in the fifty-year separation between banking and commercial
activity.
8
See supra note
9
ETCA, title I,
1

3, at 11-12.
15 U.S.C. § 4003 (1982).
For a description of Edge Act corporations, see 12 U.S.C. §§ 611,61 la, 612, and 615 (1982).
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Title III of ETCA provides for the granting of export trade certificates of
review by the Secretary of Commerce (hereafter "the Secretary") with the
concurrence of the Attorney General, and for a carefully defined immunity
from the antitrust laws for the export conduct described in the certificate.
These certificates are not confined to ETCs, but are available to "any
person." Title III, section 303(a), mandates the issuance of a certificate of
review, if it is established that the export trade, export trade activities, and
methods of operation described in the application will(1) result in neither a substantial lessening of competition or restraint of trade
within the United States nor a substantial restraint of the export trade of any
competitor of the applicant,
(2) not unreasonably enhance, stabilize, or depress prices within the United
States of the goods, wares, merchandise, or services of the class exported by the
applicant,
(3) not constitute unfair methods of competition against competitors engaged in
the export of goods, wares, merchandise, or services of the class exported by the
applicant, and
(4) not include any act that may reasonably be expected to result in the sale for
consumption or resale within the United States of the goods, wares, merchandise,
or services exported by the applicant."
If the Secretary, with the concurrence of the Attorney General, determines that the standards are met, "the Secretary shall issue to the applicant a
certificate of review." 2 The certificate is to specify the activities, methods of
operation and nature of the trade to which the certificate applies, the person
to whom the certificate is issued, and the terms and conditions. Public notice
of submission of an application for a certificate is to be published in the
Federal Register. No certificate may be issued before thirty days from
publication of notice. If an application is denied, the applicant may request a
return of his documents.'3
Once a certificate is granted, any changes in the facts contained in the
application must be reported promptly to the Secretary.'4 He and the Attorney General are given powers to inquire into compliance. Noncompliance
with any of the four standards of section 303(a) is ground for revocation of
the certificate.
If the Secretary grants, denies, revokes or modifies an application for a
certificate, any person aggrieved by such determination may bring an action
in the appropriate United States district court to set aside the determination.
Neither a denial, a revocation, an amendment of a certificate, nor the

"ETCA, title III; 15 U.S.C. § 4013(a) (1982).
'23ETCA, title III; 15 U.S.C. § 4013(b) (1982).

' ETCA, title 111; 15 U.S.C. § 4013(e) (1982).

4
ETCA, title III; 15 U.S.C. § 4014(a) (1982).
'5ETCA, title III; 15 U.S.C. § 4014(b) (1982).
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statement of reasons therefor shall be admissible in evidence in any proceeding under the antitrust laws. 6
Substantial protection from liability under the antitrust laws is conferred
by Title III. No civil or criminal action may be brought under the antitrust
laws against a person holding a certificate of review based on conduct which
complies with the terms of a certificate in effect when the conduct occurred. 7
Private actions, however, are permitted to the extent that a person injured
by conduct which takes place under a certificate of review may bring a civil
action for injunctive relief, actual damages and legal costs for a failure to
comply with the standards of section 303(a). Any such action, however,
must be filed within two years of the date plaintiff has notice of noncompliance, and in any such action there shall be a presumption that the conduct
which is specified in the certificate of review does, in fact, comply with the
standards in the Act. In such an action, if the court finds that the conduct
complained of does comply with the standards of the Act, it may award the
defendant costs of defense, including a reasonable attorney's fee. In addition, the Attorney General may file a suit pursuant to section 15 of the
Clayton Act to enjoin conduct threatening "clear and irreparable harm to
the national interest."'"
There are substantial protections against disclosure of business information for applicants filing for certificates of review. Section 309 of the Act'9
exempts from disclosure under the Freedom of Information Act" information submitted in connection with a certificate of review. It forbids (with
certain exceptions) any officer or employee of the United States to disclose
commercial or financial information submitted in connection with a certificate of review, if the information is privileged or confidential and the
disclosure would cause harm to the submitter. Every certificate holder must
file an annual report which updates the information in the application. 1
Title IV of ETCA is entitled "Foreign Trade Antitrust Improvements Act
"
of 1982. 122
It amends the Sherman Act' and section 5(a) of the Federal
Trade Commission Act24 in similar ways, by making that Act and that section
inapplicable to conduct involving commerce with foreign nations unless the
conduct has a direct, substantial, and reasonably foreseeable effect on
domestic commerce or imports or on the export commerce of a person
'6ETCA, title III; 15 U.S.C. § 4015 (1982).
'IETCA, title III; 15 U.S.C. § 4016(a) (1982).
8
ETCA, title III; 15 U.S.C. § 4016(b)(5) (1982).
'9ETCA, title III; 15 U.S.C. § 4019 (1982).
2
'Pub. L. No. 89-487, 80 Stat. 250 (codified as amended at 5 U.S.C. § 552 (1982)).
2
'ETCA, title III; 15 U.S.C. § 4018 (1982).
22
ETCA, title IV; 15 U.S.C. § I (note) (1982).
23
15 U.S.C. §§ 1-7 (1982).
2415 U.S.C. § 45(a) (1982).
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engaged in such commerce in the United States. One effect of these
amendments is to bar causes of action under section 5(a) of the FTC Act or
under the Sherman Act which might otherwise be pursued by foreign
entities complaining of United States export conduct which affects their
markets. Equally important, Title IV requires that any antitrust effects
which might be the basis of a cause of action should have direct, substantial,
and reasonably foreseeable effects. In this respect the Title clearly limits
actions based upon highly theoretical effects or de minimis effects, or upon
conduct without provable impact or injury.
III. Practical Effects of ETCA
Questions that would occur to manufacturers or service industries that
carry on or aspire to an export business, or to sellers of export services,
would include: How would we benefit from forming an ETC? Should we
apply for a certificate of review? What are the risks and benefits of an
application? How do we draft and prepare an application and what are the
rules we must live with? What are the benefits of Title IV and how do they
relate to a certificate of review? What is the significance to us of Title II
which allows holding companies to participate in ETCs?
A.

BENEFITS OF AN

ETC

A firm which desires to use ETCA to enhance its export operations is not
required by ETCA to form an ETC and will not necessarily benefit from
doing so. Under Title III, authorizing certificates of review and granting
partial antitrust immunity, "any person" may apply for a certificate. It is the
export conduct of the person holding the certificate which is immunized, not
the entity in any particular form. Similarly, the antitrust amendments of
Title IV are not limited in application to ETCs, but extend to conduct
involving export commerce. Therefore, the question, whether a firm needs,
or would benefit from, participation in an ETC, is more a practical than a
legal question. Added commercial or financial strength to penetrate export
markets might be gained by forming, with other firms, an ETC, particularly
if the participating parties can combine in vertical fashion a number of
sequential functions that are called upon for a successful export business.
Thus, a manufacturer might find it beneficial to combine with a bank, an
export broker, and a distribution firm such as a commission agent with sales
contacts in foreign markets. Such a combination would give each participant
the benefit of services and strengths lacking in its own separate organization.
'See Pub. L. No. 97-290, title IV, § 401, 96 Stat. 1246, 15 U.S.C. § 6a (1982); Pub. L. No.
97-290, title IV, § 403, 96 Stat. 1246, 15 U.S.C. § 45(a) (1982).
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In addition, firms that require outside financing in order to maximize
exports may find it beneficial to form an ETC with bank holding company
participation, since such participation in ETCs as such is explicitly authorized by Title II. Similarly, Title II, section 20626 authorizes the ExportImport Bank to provide guarantees for loans to ETCs as such, though not
exclusively. Accordingly, the ETC form may be useful where the exporter
wishes to make use of the features of Title II.
B. CERTIFICATE OF REVIEW

1. Need

Does a firm that is in, or wishes to be in, export markets need a certificate
of review? There is no legal requirement to apply for a certificate in order to
participate in the export business or even to become a participant in an ETC.
The question of the need for, or benefit of, a certificate of review depends
upon the risks of violating the antitrust laws that the export participants
apprehend from their venture, particularly from their collaboration, and the
degree of assurance against liability that they believe they need. The application for the certificate provides at least one means of testing the Departments of Commerce and Justice about whether the proposed business plan
will encounter antitrust risks.
2. Risks

The equation must take account of Title IV, the antitrust amendments
title. To what degree can counsel provide the participants with assurance
that their conduct will escape antitrust liability under the Title IV amendments to the Sherman Act and Federal Trade Commission Act? If counsel
can provide a large degree of assurance, then it may well be wise to rely on
that and not go through the application procedure for a certificate of review.
One reason for this is that the application will tip off competitors and the
public to essential aspects of the business plan: the identity of the participants, the export markets sought, by lines of products and areas of the
world, the methods of operation, the arrangements with sales agents, the
manner in which prices will be established, and other business data. While
not all the data contained in the application is published in the Federal
Register, the Secretary of Commerce is still required to publish in the
Register a summary of the parties and the conduct for which certification is
sought. The applicant has an opportunity to designate certain materials as
confidential, in which case they are immune from disclosure under the
Freedom of Information Act. This does not meet the case, however, where
the Secretary regards such material as essential to the published notice. If
2612 U.S.C. § 635a-4 (1982).
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the applicant will not permit such information to be disclosed, he may find
that the application is unacceptable. In the best case, it will be necessary to
reveal the essentials of the business plan to the public. The applicant may
reasonably fear that this will invite opposition to the application or tactical
business moves by his competitors that will be injurious to him.
An additional risk of an application is that an export business may evolve
rapidly in unexpected directions not anticipated by the application. The
certificate holder thus may find that his business has quickly grown beyond
the conduct described in the certificate, and therefore beyond the conduct
that has antitrust immunity under Title III.
Another risk of a certificate is presented by section 306(b)(1) of ETCA.27
This enables any person who has been injured as a result of conduct engaged
in under a certificate of review to bring an action for injunctive relief, actual
damages, interest and the cost of suit for the failure to comply with the
standards of section 303(a). Items 3 and 4 of those standards appear to
create previously unknown private causes of action. Item 3 authorizes an
action for unfair methods of competition; item 4,an action for damages
from conduct that may reasonably result in resale within the United States of
the exported goods or services. Whether this was the intent of the Congress
is not absolutely clear in the legislative history, nevertheless the authorization of suit by section 306 is stated in what one commentator has called
"straightforward statutory language." 2 These new causes of action that
could be brought against a certificate holder might add a bit of weight to the
calculation against applying for a certificate and in favor of relying upon the
provisions of Title IV.
3. Benefits

There are, however, decided benefits in acquiring immunity through a
certificate of review under Title III, and those benefits should not be
dismissed without a very careful factual and legal analysis of the given case.
Important limitations are placed upon private suits against persons holding
certificates of review. First, a suit can be based only on the claim that the
conduct does not comply with the four standards for the granting of the
certificate set out in section 303(a) of Title III. Second, in such a suit there is
a presumption that the certified conduct does in fact comply with the
statutory standards and a plaintiff must overcome this presumption by
factual showings and legal arguments. Third, a private suit must be commenced within two years of the date that the plaintiff has notice of the failure
to comply. Fourth, a plaintiff who prevails can only recover actual damages,
2712 U.S.C. § 4016 (1982).

"The Export Trading Company Act: A Lawyer Answers Questions on the Antitrust Provisions, AM. BANKER, Feb. 17, 1983, at.20.
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rather than treble or punitive damages. Fifth, if the defendant prevails, he
recovers the cost of defense, including a reasonable attorney's fee.
Further, in weighing the advantages of applying for a certificate of review
against the course of not doing so, but relying instead upon the antitrust
amendments of Title IV of ETCA, one must remember that Title IV does
not amend the Clayton Act. 9 Thus, conceivably, parties fearing injury by
the formation of an ETC could bring suit on the ground that a given ETC
structure, if it involved acquisition of assets or stock of another company and
worked to lessen competition between the parties, constitutes a violation of
the Clayton Act.' Allegations of price discrimination might also be used as
the basis of a Clayton Act suit, in the absence of a certificate of review.
Even if a certificate application is denied, the denial and its reasons may
not be admitted in evidence in antitrust proceedings, whether brought by
the government or by a private party. Thus, an applicant is not exposed to
antitrust risks by the mere filing of an unsuccessful application.
C.

PROCEDURE FOR A CERTIFICATE OF REVIEW

1. Application Procedure
The four statutory standards 3 ' against which the applications will be
scrutinized, are summarized in the guidelines issued by the Departments of
Commerce and Justice as follows:
Where the only anticompetitive effects of the conduct are in foreign markets, a
certificate may be issued. However, where proposed conduct will have a substantial anticompetitive impact on trade or commerce in the U.S., or on the export
opportunities of other U.S. exporters, a certificate will not be issued....
An example of conduct that might not meet this standard is the deliberate and
unreasonable restriction of domestic export competitors from their source of
supply. On the other hand, the fact that export sales by the applicant or its
members would displace sales of other U.S. exporters would not be grounds in
itself for denying certification? 2
The regulations published under ETCA by the Commerce Department33
specify in detail what must be included in the application for a certificate of
review. An original and two copies must be submitted to the Office of
Export Trading Company Affairs, International Trade Administration,
2915 U.S.C. §§ 12-27 (1982); 29 U.S.C. H 52-53 (1982).
3

'Tobe sure, this seems remote; presumably a joint venture form or a loose association

through agreements defining cooperative conduct would safely lie outside the purview of the
Clayton
Act.
3
'See supra note 11 and accompanying text.
3
Guidelines for the Issuance of Export Trade Certificates of Review, 48 Fed. Reg. 15937-8
(1983).
3
Export Trade Certificates of Review, 48 Fed. Reg. 10596 (1983) (to be codified at 15
C.F.R. § 325.2).
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Department of Commerce. "Any person" may submit an application; eligibility is not limited to ETCs. The information required in the application is
very extensive, and goes far beyond the notice of application that is published in the FederalRegister. The regulations contemplate that an applicant
can be joined in the application by "members, ' 34 meaning partners, shareholders or participants seeking protection under the certificate. Of course,
this will obviously have particular application to joint ventures, associations, cooperatives, and other forms of profit or nonprofit combinations.
The application must show the name and principal address of the applicant and its controlling entity, and of each member. It must include a copy of
any legal instrument under which the applicants are organized or will
operate, such as corporate charter, agreement, by-laws, joint venture
understanding, etc. An organization chart must be included. The applicant's
most recent annual report and that of its controlling entity and of each
"member" must be included, with a brief description of the applicant's
business operations and products, if the annual report does not cover those.
The applicant's directors, officers, partners, and management officials and
any business affiliations with members must be set forth. The description of
the goods or services to be exported under the certificate of review must
appear, according to Standard Industrial Classification codes, 5 if available.
The chief geographic markets in which the applicant and each member sell
their goods and services must be shown along with the dollar value of the
domestic sales and export sales of each. For each class of goods or services
the application must show an estimate of the total value of sales in the
United States by all suppliers for the last two years, identified by source.
Perhaps the most sensitive item to be set forth in the application is a
description of the specific export trade activities and methods of operation
that the applicant seeks to certify. These will define the nub of the conduct
which will be protected by the antitrust immunity under the certificate. Since
only the specific activities and methods described in the certificate will be
protected, the application should set these forth with sufficient accuracy to
gain protection, while not setting forth detail which the applicant believes
might prejudice the confidentiality of its business secrets. This information
item must include the types of services that the applicant will provide or
secure, the manner in which prices and shipments will be established,
arrangements with sales agents and foreign distributors, exclusivities, territorial or price restrictions, restrictions on membership, and any agreements calling for exchanges of information with respect to prices, production, sales and other confidential information. The applicant must state
whether it expects that any of the exported goods or services will re-enter the
14ld. at 10600.
35
See id. at 10597.
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United States in original or modified form, and whether goods or services
will be exported that are supplied by persons not covered by the certificate.
Finally, the applicant must submit a proposed nonconfidential summary
of his proposal for publication in the FederalRegister as the public notice of
application and a draft of the certificate which the applicant seeks.
It is most important that the application designate documents or information that is considered privileged or confidential, the disclosure of which
would cause harm, since information of that character is protected from
disclosure by the Act. Such a designation will provide the Department of
Commerce with the means of denying requests for disclosure under the
Freedom of Information Act.36
The Secretary must notify the applicant when the application has been
accepted for review. This is deemed to be the submission date. Thereafter
the Secretary has ninety days within which to issue the certificate or decline
to do so. The Secretary can extend the time by thirty days but only with the
applicant's consent. After an application has been accepted for review the
Secretary of Commerce or the Attorney General may request supplemental
information, if he finds it necessary to a determination on the application.
The running of the ninety days is suspended from the request for supplemental information until the Secretary receives it. When the application
is complete and if the Secretary and the Attorney General find that the four
statutory antitrust standards are satisfied, the Secretary shall issue a certificate to the applicant. The statute and regulations provide for the Secretary
to consult the Attorney General at several stages in the review process?7
When the certificate is issued it must specify the export trade and activities, methods of operation and all persons protected from liability. The
Secretary may or may not allow in his certification the entire scope of the
proposed trade, activities and methods of operation applied for, but if he
intends to modify the certificate from the parameters of the application he
shall first consult with the applicant.
It is important to be cognizant of requirements for publication in the
Federal Register, since publication may trigger adversary actions by the
applicant's competitors. Within ten days from the date the application is
deemed submitted the Secretary must submit to the FederalRegister a notice
of application for publication. This notice shall include the names of the
applicant and each member and a summary of the conduct for which
certification is sought. The Secretary's notice may depart from the proposed
summary submitted by the applicant, but he must first notify the applicant.
Within twenty days from the date of publication interested parties may
submit information and comments to the Secretary in writing. If and when
36
See
37

supra note 20.
See 48 Fed. Reg. at 10602-03 (1983).
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the certificate is issued the Secretary will publish in the FederalRegister a
summary of the certificate, and if the application is denied a notice of denial
must be published 8
If an applicant has need for a quick decision on the application he may
request expedited action, and the Secretary may grant the request, in whole
or in part, with the concurrence of the Attorney General. If an application is
denied the applicant may within thirty days submit a request to reconsider.
The applicant or his representative can initiate an informal meeting to
discuss reasons for reconsideration. Reconsideration can take place only if
the Attorney General concurs.
2. Revocation or Modification

If the export trade, activities, or methods of operation of the certificate
holder should no longer comply with the statutory standards, or if the
certificate holder fails to comply with the Secretary's request for information
after the certificated conduct has commenced, the certificate may be revoked or modified by the Secretary. This may be done after giving notice to
the certificate holder which includes a detailed statement of the facts which
warrant revocation or modification. The certificate holder may respond to
the notice within thirty days. Where it appears that the certificate holder and
the Secretary/Attorney General have a factual dispute, the latter are required to meet informally with the certificate holder on the latter's request.
The Secretary/Attorney General may request documents or information
that are relied upon to support the contentions of the certificate holder. The
Secretary will make a determination of the factual matters in dispute from
the material before him and review it with the Attorney General. If, after
review, either official determines that there is noncompliance with the
statutory standards, the Secretary shall revoke or modify the certificate. If
the certificate holder has not complied with the requests for supporting
information, the same result will obtain. No evidentiary hearing is provided
for by the statute or the regulations. The final action of the Secretary must be
published in the Federal Register.

Any person aggrieved by an order of the Secretary issuing, denying,
amending, revoking, or modifying a certificate may, within thirty days of
determination, bring an action in the appropriate United States district
court to set aside the determination on the ground that it is erroneous. The
record for judicial review will consist of all the material presented to or
obtained by the Secretary having a bearing on the determination, and a copy
of the determination and supporting statement.

"Id. at 10602; an application for an amendment will be treated in the same way as an original
application. Id.
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3. Competitor Intervention
There are several stages at which an applicant's competitors or ill-wishers
can seek to put legal obstacles in his path. For example, such a person may,
after seeing the notice of application in the FederalRegister, submit material
to the Secretary and/or the Attorney General arguing against the granting of
the certificate. If the certificate is granted, such a person can seek judicial
review in the district court. Such a person can also bring a suit under section
306(b) for actual damages claiming noncompliance with the statutory standards for certificates.39
Upon the denial or withdrawal of an application for a certificate, the
applicant may request the return of all of his documents. The denial of an
application or the revocation or modification, and any statement of reasons
in support, are not admissible in any administrative or judicial proceeding
under the antitrust laws.
D.

ACTUAL APPLICATIONS EXPERIENCE

The published summaries of applications follow diverse forms. For example, the summary of the application of Universal Trading Group, Ltd.
(UTG) takes an entire column and more of the FederalRegister to describe
the services and goods to be exported, and the methods of operation. The
key provision of UTG's summary application conveys the flavor of these
summaries:
...Universal Trading Group, Ltd. further seeks to enter into exclusive and
non-exclusive representation agreements with suppliers, including suppliers within the same industry. UTG will enter into, and from time to time terminate,
exclusive and non-exclusive agreements with distributors and customers located in
foreign countries and in the United States for goods and services being exported or
in the course of being exported. The foregoing agreements may contain territorial,
customer, price and/or quantity restrictions as necessary or desirable to assure the
success of U.S. exports in competing against foreign competition for business
opportunities.
In addition, UTG seeks to have certified the 'packaging' of quotations responsive to invitations to bid, including the supply of products or services in the same
industry and the designations and coordination of the sharing of business among
UTG's suppliers. UTG may consult and exchange information with competitors
of UTG to ascertain the existence of, prepare bids for and share business from
foreign customers or relating to goods or services in the course of being exported.
UTG will engage in the foregoing activities as necessary or desirable to assure the
success of U.S. exports in competing against foreign competition for business
opportunities.
UTG's products and services will be sold worldwide, including but not limited to
the Mid-East, Africa, Far East, Latin America, and Europe.
39
4 See

15 U.S.C. § 4016 (1982).
Export Trade Certificate of Review: Application, 48 Fed. Reg. 29934 (1983).
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By contrast, the description of operations in the published summary of the
application of DMT World Trade, Inc. consists only of two brief paragraphs:
A. Export Trade Activities
1. To purchase and export the following products which are manufactured by
DMT Corporation or other manufacturers: (a) construction and related machinery, (b) mining machinery, (c) farm machinery and equipment, (d) motors and
generators, (e) pumps and pumping equipment, and (f) motor vehicle parts and
accessories.
2. To purchase and export similar products on a one time only or infrequent
basis as required by overseas agents.
B. Methods of Operations
1. To enter into exclusive agency agreements with foreign persons for the
products to be exported.
2. To enter into exclusive sales agreements with U.S. firms manufacturing or
supplying the products to be exported4
It may be judged from these and other examples42 that the Commerce
Department will accept considerable diversity in the drafts of the summaries
for publication that are provided by applicants, so long as the disclosures are
sufficient to reveal the essentials of the proposed operation.
The published notices of issuance of certificates of review are understandably much more detailed than the summaries of applications. To illustrate,
the published notice of issuance of the certificate of review to International
Development Institute (IDI)" is very extensive compared with the brief
summary notice of application" in respect of the goods to be exported and,
particularly, in respect of the methods of operation. The details of operations are broken down into fifteen items occupying a column and a half of the
page. Similarly, the notice of issuance of certificate of review to DMT World
Trade" expands a four-line entry in the summary of application 46 to a
column describing fully how exclusive sales arrangements might work.
It will be apparent that an applicant has a tactical interest in publishing the
least informative summary of his application, so as to minimize notice to
4

Application for Export Trade Certificate of Review: DMT World Trade, Inc., 48 Fed. Reg.
38267 (1983).
42
See notices of applications of: International Development Institute, 48 Fed. Reg. 29034
(1983); International Marketing and Procurement Services, Inc., id.; United States FarmRaised Fish Trading Company, Inc., id. at 29035; Intex International Trading Company, 48
Fed. Reg. 31060 (1983); International Trailer Sales, Inc., id.; Trade Development Corporation
of Chicago, 48 Fed. Reg. 35002 (1983); Texas First Intercontinental Trading Company, 48 Fed.
Reg. 43062 (1983); Barlar International, Inc., 48 Fed. Reg. 44242 (1983); United Export
Trading Association, 48 Fed. Reg. 46603 (1983); U.S. Export and Trading Company, id. at
46604;
SOR, Inc., 48 Fed. Reg. 50594 (1983).
43
Export Trade Certificate of Review, 48 Fed. Reg. 51667 (1983).
"Export Trade Certificates of Review: Applications, 48 Fed. Reg. 29034 (1983).
4'Export Trade Certificate of Review, 48 Fed. Reg. 51667 (1983).
Application for Export Trade Certificate of Review: DMT World Trade, Inc., 48 Fed. Reg.
38267 (1983).
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actual or potential competitors concerning his business plan. At the same
time, the applicant has an important legal interest in getting the most
comprehensive degree of description into the certificate, so that the conduct
which is immunized from antitrust liability will be as extensive as possible.
As of March 15, 1984," fifteen certificates of review had been issued by the
Secretary of Commerce, including the first three issues on October 25, 1983.
No applications had been denied by the Secretary, though requests for
supplemental information were found necessary for action in a majority of
cases. The Federal Reserve Board, according to a news report last December, had granted eleven out of a total of fifteen applications by bank holding
companies for approval to acquire interests in ETCs under Title 1148 Since
that time, the Board has delegated responsibility for processing ETC notifications to Federal Reserve Banks, provided the applications meet certain
defined criteria, 49 and the actions by the Federal Reserve System as a whole
do not appear to be centrally compiled and reported.
From the news reports and the professional grapevine, it appears that the
processing of applications for certificates of review by the government has
been far from perfunctory. Disagreements between applicants and government'appear to stem from the government's wish to impose time limits on
certificates, and from the government's desire to build into the certificate an
ongoing obligation on the part of certificate holders to furnish broad information on a continuing basis. Another difficult issue has been how the
applicants will prevent any direct or indirect spill-over of domestic market
information among domestic competitors who are parties to an export
trading venture. The tool that has evolved is a formulation of language
specifying that certificate holders may not exchange "information about
costs, production, capacity, inventories, domestic prices, domestic sales,
domestic orders, terms of domestic marketing for sales, United States
business plans, strategies or methods."5" There appears to be a perception in
the Commerce Department that the Justice Department's antitrust concerns lead to excessive narrowing of certificates and to requests for supplemental information of an unnecessarily burdensome character, and that
the process is more onerous than was anticipated. Of the first thirty-six
applications for certificates of review, sixteen were returned for incompleteness .
47

Telephone interview with Office of Assistant General Counsel (Export Trading Com-

panies), Department of Commerce.
48

Sylvester, Export TradingAct: Is There a New Tool in Antitrust, 6

NAT'L

at 8.
942 Wash. Fin. Rep. (BNA), Jan. 2, 1984, at 4, col. 2.
Sylvester, supra note 48.
Id., at 8; 20 U.S. Export Weekly (BNA), Dec. 20, 1983, at 475.
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IV. Miscellaneous Antitrust Concerns
Neither Title III nor Title IV provide for antitrust relief for the entire
cycle of conduct that would be that of a rounded trading company. Clearly, a
firm that seeks to stimulate exports in an aggressive manner must be alert to
opportunities to take goods in return, either for imports into the United
States or for third country sales, whether by purchases or as barter (now
known as "counter trade"). In such a fashion have the great trading companies operated from the time of the Hanseatic merchants to the presentday sogo shosha of Japan.52 But antitrust relief is not extended by ETCA to
imports even where imports may be an essential part of a package transaction to move exports. It should be noted that the degree of relaxation of the
antitrust laws provided by Title IV extends to "conduct involving" export
commerce, implying some broader application than the bare export commerce itself. Arguably, this means that Title IV removes the application of
the Sherman Act to third country trade, since such trade may be seen as
"conduct involving trade or commerce (other than import trade or import
commerce) with foreign nations," if, indeed, third country trade is United
States commerce covered by the Sherman Act in the first place. However,
such an interpretation of Title IV is not too helpful in the face of the fact that
Title IV relief does not apply, by its terms, to imports. A comprehensive
course of trade conduct would involve exports, imports, and third country
trade. Such is the uneasy and grudging nature of the compromise that
became ETCA.
ETCA does not basically alter the limited circumstances in which joint
United States exporters would have to concern themselves about the bite of
the antitrust laws. If the nature of the product to be exported, the structure
of the domestic market, and the market power and concentration of the
export group might constitute the kind of power and anticompetitive effect
upon United States domestic commerce that would give concern, absent
ETCA, then the antitrust concern remains in the presence of ETCA.
Thus, where the industry entry barriers are high and the group joining
together in export activities accounts for more than fifty percent of United
States domestic output, it seems likely that the possible harmful "spillback"
upon domestic commerce will continue to give the antitrust authorities
concern 3 This will mean that the likelihood of obtaining a certificate of
review will be diminished for failure to meet the four statutory tests. The
guidelines published by the Commerce Department, particularly the portions explaining the government's interpretation of the first and second
52

See supra, note 5.
The Export Trading Company: A Lawyer Answers Questions on the Antitrust Provisions,
AM. BANKER, Feb. 17, 1983, at 20.
3
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standards under section 303(a) of ETCA, make explicit the conventional
analysis of market structure, concentration, ease of entry, market power,
and likely effect on domestic prices, as part of the statutory tests 4
Equally, the traditional analysis just described will presumably survive in
determining whether Title IV antitrust relief does or does not protect a given
course of foreign trade conduct. Protection is granted by Title IV from the
Sherman Act and section 5(a) of the FTC Act unless the conduct "[has] a
direct, substantial, and reasonably foreseeable effect" on domestic or import commerce or on a United States person's export commerce 5 While
"direct, substantial and reasonably foreseeable" may seem a demanding
standard, there is every reason to think that the analysis will be made, when
it comes to litigation, in the familiar terms of concentration, entry barriers,
the size of the groups under study, and the presumed implications for
anti-competitive effect on domestic commerce of United States exporters.
When these familiar tools of analysis are used, it is expecting too much of
human nature to suppose that familiar quantitative yardsticks will not also
be used, though the argument will be pressed that the language of Title IV
was intended to weave a tighter net through which antitrust claims must
pass.
The eye of the careful reader of ETCA will be caught by the duality
between the standards for the partial exemption of exports from the Sherman and FTC Acts in Title IV, and the standards for a certificate of review in
section 303 of Title III. One searches in puzzlement for the doctrinal bond
between the two sets of provisions. Such an effort at reconciliation is a waste
of time, for reasons well explained by an official observer:
... The legislative history is not helpful since no particular thought was devoted
by the legislators to the way in which Titles III and IV would interact. That is
because the two titles were previously separate pieces of legislation, each addressing the same subject from different points of view. The ETC Act as passed was a
legislative compromise put together at literally the eleventh hour of the last day of
the last congressional session. Title III came from the Senate; Title IV from the
House. The two were put together, but there is no clear interdependence between
them apparent on the face of the enactment. Each remains as freestanding and self
contained as before they were cobbled together 6
When participants in an ETC are seeking to weigh the desirability of
proceeding under the Title III certification procedure as against relying on
the antitrust relief of Title IV, the customary business review procedure of
the Antitrust Division of the Department of Justice remains a potentially
useful resource. By exploring the likelihood of official antitrust action
54Guidelines for the Issuance of Export Trade Certificates of Review, 48 Fed. Reg. 15937,
15939 (1983).
55
ETCA supra note 1, title IV; 15 U.S.C. § 6a (1982); 15 U.S.C. § 45(a) (1982).

56

See supra note 54, at 20-21.
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against a proposed export arrangement, in the context of the normal business review procedure, the likelihood of a certificate of review being granted
or denied should be considerably clarified, as should the likelihood of
effective reliance upon Title IV. There is no visible reason why this familiar
mode of dialogue with the Antitrust Division would not considerably assist
an exporter's analysis of the risks of an ETC operation.
V. General Observations
From the public policy perspective, ETCA appears as a fragment of
legislation. It fails to deal with the lagging exports problem on a sufficiently
comprehensive scale. Perhaps there is nothing wrong with fragmentary
legislation, provided the other fragments are addressed in a coordinated
fashion, but this has not yet been the case. The explanations for the weak
performance of United States exports in the last decade or more go far
beyond antitrust apprehensions and regulatory restrictions on bank holding
companies' investments. One explanation that rings true is that the traditional habits of mind of United States banks regard export loans as troublesome, time-consuming and risky, and not necessary to achieve the optimum
placement of loan funds.57 In addition, it appears certain from common
experience that the American industrial and service economies have simply
not accustomed themselves to mastering the information and the complex
ins and outs of foreign marketing that are necessary to achieve effective
penetration in export markets, habituated as industry is to the traditional
primacy of United States domestic markets 8 Further, a growing number of
observers and public officials have come to believe that the chief impediment to exports over the last few years is a dollar that is overvalued in
relation to the currencies of export market countries. 9
If these impediments, particularly the last, are the determinative ones,
the stimulus of ETCA to export performance could not be expected to be
substantial. In respect to the overvalued dollar, there is the classic, troublesome dilemma. If an overvalued dollar is the key to poor export performance, the resources of ETCA will not avail much to exporters until a
substantially cheaper dollar is brought about by actions of the United States
government and foreign investors. If, however, the dollar were to become
much softer, and if it should then turn out that the other export impediments
are just as serious as a too-hard dollar, then a cheaper dollar might increase

"TNew Opportunities Beckon in International Commerce, AM. BANKER, Feb. 17, 1983,
at 11, 13.
5
"Unkovic and Lamont, The Export Trading Company Act of 1982, 87 DICK. L. REV. 205,209
(1983).
59
A Levitating Dollar Confounds the Soothsayers, The Economist, Dec. 17, 1983, at 61.
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the cost of imports beyond the offset from exports and make the trade deficit
worse.
The appraisal by exporters of the utility of ETCA is not a strong endorsement of the legislation from the perspective of their needs. It is estimated
that of the nation's business exports, currently running at about $200 billion
a year, about two-thirds is by manufacturers directly.' Some of these have
formed large and powerful trading companies or in-house trading units,
such as General Electric Trading Co., Sears World Trade, Inc., General
Motors, Rockwell International, Control Data, and McDonnell-Douglas.
The smaller traders, whose limitation has traditionally been the reluctance
of banks to lend against exports, have seen ETCA as failing to address in any
serious way the problem of shortage of lending capital. Many American
banks have been reluctant to lend more than two or three times borrowers'
capital, whereas European banks are often willing to lend from five to seven
times capital and the major Japanese trading companies are usually leveraged to fifteen or twenty times capital. The export management companies
have tended to see ETCA as aiding their large clients rather than giving
assistance to the export management companies themselves.6"
The thrust of ETCA to treat exports as a separate branch of commerce
unrelated to imports or third country trade is one of the major weaknesses of
the Act. The issuance of a certificate of review is predicated upon the
"specified export trade, export trade activities, and methods of operation"
satisfying the four major antitrust criteria,6 2 and relief from the Sherman and
FTC Acts under section 402 is not extended to import commerce.63 But if the
rationale of the Act is to give American foreign trade the tools with which to
equalize or enhance its competitive position versus the great trading companies of Japan, the so-called sogo shosha, the Act does not take more than
a half-step in that direction even within the narrow confines of addressing
only legal impediments to exports. The sogo shosha, and very recently the
large multinational United States trading companies,' conceive of the
streams of trade in whatever direction as an interrelated pattern and correctly imagine that the stimulation of exports may well require commitments
in third-country trade, in counter-trade undertakings, and in import transactions. No such comprehensive scheme is envisioned by ETCA. Exporters
6
An
61

Overview of Export Trading in the United States, AM. BANKER, Feb. 17, 1983, at 26.
An example of a comment expressing this view was "[g]overnment, in its wisdom, has
reinvented the wheel, and decided to help through legislation the very manufacturers that
export management companies have been serving for years with virtually no support from the
United States government."An Overview of Export Trading in the United States, AM. BANKER,
Feb.
17, 1983, at 26-27.
62
ETCA, title III; 15 U.S.C. § 4013 (1982).
63
See ETCA, title IV; 15 U.S.C. § 6a (1982); 15 U.S.C. § 45(a) (1982).
64
E.g., Sears World Trade, McDonnell-Douglas, General Motors, and General Electric
Trading Company.
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proceeding under ETCA are in the position of a man sawing a log who has a
license to push, but not to pull. This grudging attempt to deal with exports as
a separate phenomenon in the larger sphere of foreign trade activity no
doubt resulted from the tension between a concern with United States trade
deficits, a wish to facilitate the entire competitive pattern of foreign trade
and, on the other hand, a concern that antitrust relief under the Act should
be defined as narrowly as possible. What we have is grudging legal relief for
exports instead of a broad, remedial foreign trade enactment.
These reflections underscore the very great importance of undertaking, at
the levels of the White House, Cabinet and Congress, as well as through
eminent nonprofit study groups in the private sector such as the Brookings
Institution and the American Enterprise Institute, a far-reaching analysis of
the reasons for the recent poor export performance65 by United States
business. The problems should be treated in some order of dimensional
importance and remedies in order of likelihood of success. If, instead, we
continue to see piecemeal legislation addressing individual favorite concerns of individual legislators or government agencies, there is every likelihood that United States business will continue to lag in export performance
and that United States trade deficits will continue to grow to ever more
alarming proportions.
VI. Conclusion
Nevertheless, in spite of its serious public policy deficiencies, from the
perspective of the export firm ETCA does offer some useful tools that may
help, marginally, to stimulate export performance and surely will help, with
proper planning and craftsmanship, to reduce risks of antitrust liability. To
summarize, these are:
1) the certificate procedure under Title III, with resultant protection
from government antitrust suits and with the benefit of very sharp limitations of private actions; however, this benefit comes with a possible
backlash in the form of new potential liabilities in private suits for unfair
competition and for U.S. domestic resale of exported goods or services;
2) the good offices of the Office of Export Trading Company Affairs in
the Department of Commerce, charged with providing information and
help to ETCs and with providing a referral service to enable the customers
and providers of export trade services to find each other;
3) in Title IV some degree of reduction of antitrust risk for export trade
6-1lhe United States' share in the world market for manufactured goods is estimated to have
dropped from 25% in 1960 to 11% in 1982. New Opportunities Beckon in International
Commerce, AM. BANKER, Feb. 17,1983, at 11. As of December 15, the projected full year trade
deficit for 1983 was near $40 billion compared with $11.2 billion for 1982.
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under the Sherman and FTC acts, particularly in blocking the access of
foreign persons to our courts;
4) possibly enhancing the likelihood of export financing by enabling
banks to participate in ETCs by directly investing in equity positions and
providing loans to facilitate export sales;
5) authorizing the Export-Import Bank of the United States to provide
guarantees for loans to export trading companies when such loans are
secured by export accounts receivable.
To these should be added the continuing availability of the business review
procedure of the Antitrust Division of the Department of Justice, to help in
assessing risk in proceeding under Title IV of ETCA without a certificate of
review.
These are assets of substantial value if used properly by sagacious counsel,
even if they do not remedy the full range of weaknesses in the export efforts
of American business.
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